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SECTION 103. SCOPE; EXCLUSIONS. [August 2000]

(a) This [Act] applies to computer information transactions.

(b) Except for subject matter excluded in subsection (d) and as otherwise provided in Section 104, if a computer information transaction includes subject matter other than computer information or subject matter excluded under subsection (d), the following rules apply:


(1) If a computer information transaction involves computer information that is either in the form of goods or is embedded in goods, this Act does not apply to the transaction. If a computer information transaction involves both goods and computer information that is not either in the form of goods or embedded in goods, this Act does not apply to the transaction if the goods are the predominant aspect of the transaction. If a transaction includes computer information and goods, this [Act] applies to the part of the transaction involving computer information, informational rights in it, and creation or modification of it. However, if a copy of a computer program is contained in and sold or leased as part of goods, this [Act] applies to the copy and the computer program only if:
(A) the goods are a computer or computer peripheral; or
(B) giving the buyer or lessee of the goods access to or use of the program is ordinarily a material purpose of transactions in goods of the type sold or leased.

(2) Subject to subsection (d)(2)(A), if a transaction includes an agreement for creating or for obtaining rights to create computer information and a motion picture, this [Act] does not apply to the agreement if the dominant character of the agreement is for creating or obtaining rights to create a motion picture. In all other such agreements, this [Act] does not apply to the part of the agreement that involves a motion picture excluded under subsection (d)(2), but does apply to the computer information.


(3) In all other cases, this [Act] applies to the entire transaction if the computer information and informational rights, or access to them, is the primary subject matter, but otherwise applies only to the part of the transaction involving computer information, informational rights in it, and creation or modification of it.

(c) To the extent of a conflict between this [Act] and [Article 9 of the Uniform Commercial Code], [Article 9] governs.

(d) This [Act] does not apply to:


(1) a financial services transaction;


(2) an insurance services transaction;


(3) an agreement to create, perform or perform in, include information in, acquire, use, distribute, modify, reproduce, have access to, adapt, make available, transmit, license, or display:



(A) a motion picture or audio or visual programming, other than in (i) a mass-market transaction or (ii) a submission of an idea or information or release of informational rights that may result in making a motion picture or a similar information product; or



(B) a sound recording, musical work, or phonorecord as defined or used in Title 17 of the United States Code as of July 1, 1999, or an enhanced sound recording, other than in the submission of an idea or information or release of informational rights that may result in the creation of such material or a similar information product.


(4) a compulsory license; or


(5) a contract of employment of an individual, other than an individual hired as an independent contractor to create or modify computer information, unless the independent contractor is a freelancer in the news reporting industry as that term is commonly understood in that industry;


(6) a contract that does not require that information be furnished as computer information or a contract in which, under the agreement, the form of the information as computer information is otherwise insignificant with respect to the primary subject matter of the part of the transaction pertaining to the information; or


(7) unless otherwise agreed in a record between the parties:



(A) telecommunications products or services provided pursuant to federal or state tariffs; or



(B) telecommunications products or services provided pursuant to agreements required or permitted to be filed by the service provider with a federal or state authority regulating these services or under pricing subject to approval by a federal or state regulatory authority.


(8) subject matter within the scope of [Article 3, 4, 4A, 5, [6,] 7, or 8 of the Uniform Commercial Code].


(9) A transaction with a library or archives that is (A) open to the public, or (B) available not only to researchers affiliated with the library or archives or with the institution of which it is a part, but also to the other persons doing research in a specialized field.

(e) As used in subsection (d)(2)(B), "enhanced sound recording" means a separately identifiable product or service the dominant character of which consists of recorded sounds but which includes (i) statements or instructions whose purpose is to allow or control the perception, reproduction, or communication of those sounds or (ii) other information so long as recorded sounds constitute the dominant character of the product or service despite the inclusion of the other information.

(f) In this section, "motion picture" means:


(1) "motion picture" as defined in Title 17 of the United States Code as of July 1, 1999; or


(2) a separately identifiable product or service the dominant character of which consists of a linear motion picture, but which includes (i) statements or instructions whose purpose is to allow or control the perception, reproduction, or communication of the motion picture or (ii) other information as long as the motion picture constitutes the dominant character of the product or service despite the inclusion of the other information.

(g) In this section, "audio or visual programming" means audio or visual programming that is provided by broadcast, satellite, or cable as defined or used in the Communications Act of 1934 and related regulations as they existed on July 1, 1999, or by similar methods of delivery. 
NJLRC Comment

Subsections (a) and (b) - Scope

Article 2 of the UCC governs "transactions in goods." UCITA governs "computer information transactions." Some transactions may involve both "goods" and "computer information" as defined in UCITA. A primary example of such a transaction is shrink-wrapped, off-the-shelf computer software, which has been routinely treated as "goods" falling under UCC Article 2. Another category is software embedded in goods, sometimes referred to as "smart goods."

The drafters of UCITA take the position that while the box and accompanying diskettes, etc., may be "goods," the right to use the computer program is a license, not a good, and should be covered by UCITA. Thus, UCITA provides that when a transaction involves both computer information and goods, both UCITA and UCC Article 2 apply. This approach necessitates elaborate rules for determining what part of a transaction is covered by UCITA, and what part is covered by Article 2. UCITA also contains additional rules which permit parties to these mixed transactions to "opt-in" to UCITA entirely. The UCITA scope provision does, however, attempt to exclude "smart goods" from its scope, unless the "smart goods" are a computer or computer peripheral.

Despite the position taken by the drafters of UCITA, courts have had no difficulty in treating software as a "goods" transaction which also involves intellectual property under appropriate circumstances. See, e.g., Chatlos Systems, Inc. v. National Cash Register Corp., 479 F. Supp. 738 (D.N.J.), aff’d in part, rem’d in part on other grounds 635 F.2d 1081 (3d Cir. 1979). On this point in particular the trial court was upheld in the circuit court.. In addition, the Third Circuit has more recently held that computer software programs are a “good” within UCC Article 2. Advent Systems Limited v. Unisys Corp., 925 F.2d 670 (3d Cir. 1991) (applying the Pennsylvania UCC in a diversity case). In response to the argument that computer software is not goods because it is copyrightable intellectual property, the court made the following comments: 

That a computer program may be copyrightable as intellectual property does not alter the fact that once in the form of a floppy disc or other medium, the program is tangible, moveable and available in the marketplace. The fact that some programs may be tailored for specific purposes need not alter their status as “goods” because the Code definition includes “specially manufactured goods.” 

925 F.2d at ___. The Third Circuit's approach in these cases is not a one-Circuit phenomenon. See ProCD v. Zeidenberg, 86 F.3d 1447 (7th Cir. 1996)(“we treat the licenses [accompanying a shrink-wrapped computer program] as ordinary contracts accompanying the sale of products, and therefore as governed by the common law of  contracts and the Uniform Commercial Code”); see also Raymond T. Nimmer, The Law of Computer Technology, para. 7.38, at 7-116 (3d ed. 1997). 

The amendment to subsection (b) of UCITA 103 preserves current law by making it clear that in transactions involving computer information that is in the form of goods or that is embedded in goods, the transaction continues to be governed by Article 2. In addition, in transactions which involve both goods and computer information that is not in the form of goods or embedded in goods, Article 2 of the UCC continues to apply if the goods are the "predominant aspect" of the transaction. The "predominant aspect" test for the applicability of Article 2 in transactions which have both goods and non-goods features is taken from well-established New Jersey case law interpreting UCC Article 2. See, e.g., Quality Guaranteed Roofing, Inc. v. Hoffmann-La Roche, Inc., 302 N.J. Super. 163 (App. Div. 1997)(if sales aspect of transaction predominates, sale of goods provisions of UCC apply; if services aspect predominates, UCC is inapplicable); accord Custom Communications Engineering, Inc. v. E.F. Johnson, 269 N.J. Super. 531 (App. Div. 1993)(referring to the predominant aspect test as "the legal analysis most frequently employed when courts are faced with such mixed contracts").

The amendment to subsection (b) preserves existing law applicable to transactions in goods which fall under UCC Article 2, and continues the treatment of computer software and other "computer information" products that are in the form of goods under the same legal regime as other forms of intellectual property that are sold in the form of goods, including books and other literary works, as well as audio and audio-visual works such as musical recordings, CD's, videotapes and the like.

Subsection (d)(7) - Exclusion of libraries and archives

This new sub-subsection on libraries exempts transactions with a library or archive from the provisions of UETA. Library associations have objected to UCITA on two grounds, first because of their concern that UCITA would impact their rights under the federal Copyright Act "first sale" doctrine by contractually limiting their right to lend and re-convey materials. (See further discussion of this issue under Section 502). Secondly, libraries are concerned generally with the "assent" provisions in UCITA which support the enforcement of shrink-wrap and click-wrap agreements. This new sub-subsection takes the same approach as the exclusions from scope approved by the National Conference in August of this year, by categorically excepting industries which object to UCITA from its provisions. 

The language in this section which defines a library or archive is derived from the federal Copyright Act provisions relating to libraries. See 17 § U.S.C. 108. This proposed subsection would neither expand nor contract any rights that libraries and archives currently have, it would simply leave the law applicable to transactions with libraries exactly where it is now.

SECTION 104. MIXED TRANSACTIONS: AGREEMENT TO OPT-IN OR OPT-OUT. SECTION 104. MIXED TRANSACTIONS: AGREEMENT TO OPT-IN OR OPT-OUT. 

The parties may agree that this [Act], including contract-formation rules, governs the transaction, in whole or part, or that other law governs the transaction and this [Act] does not apply, if a material part of the subject matter to which the agreement applies is computer information or informational rights in it that are within the scope of this [Act], or is subject matter within this [Act] under Section 103(b)(2) or (3), or is subject matter excluded by Section 103(d)(1) or (2). This section does not apply to transactions excluded under Section 103(b)(1). However, any agreement to do so is subject to the following rules: 

(1) An agreement that this [Act] governs a transaction does not alter the applicability of any statute, rule, or procedure that may not be varied by agreement of the parties or that may be varied only in a manner specified by the rule or procedure, including a consumer protection statute [or administrative rule]. In addition, in a mass-market transaction, the agreement does not alter the applicability of a law applicable to a copy of information in printed form. 

(2) An agreement that this [Act] does not govern a transaction: 


(A) does not alter the applicability of Section 214 or 816; and 


(B) in a mass-market transaction, does not alter the applicability under this [Act] of the doctrine of unconscionability or fundamental public policy or the obligation of good faith. 

(3) In a mass-market transaction, any term under this section which changes the extent to which this [Act] governs the transaction must be conspicuous. 

(4) A copy of a computer program contained in and sold or leased as part of goods and which is excluded from this [Act] by Section 103(b)(1) cannot provide the basis for an agreement under this section that this [Act] governs the transaction. 

NJLRC Comment

The exclusion of transactions falling under Section 103(b)(1) from the opt-in provisions is consistent with the Commission’s proposal for amendment of Section 103.

SECTION 105. RELATION TO FEDERAL LAW; FUNDAMENTAL PUBLIC POLICY; TRANSACTIONS SUBJECT TO OTHER STATE LAW.

(a) A provision of this [Act] which is preempted by federal law is unenforceable to the extent of the preemption.

(b) If a term of a contract violates a fundamental public policy, the court may refuse to enforce the contract, may enforce the remainder of the contract without the impermissible term, or so limit the application of the impermissible term as to avoid any result contrary to public policy, in each case, to the extent that the interest in enforcement is clearly outweighed by a public policy against enforcement of the term.

(c) Except as otherwise provided in subsection (d), i [I]f this [Act] conflicts with the Consumer Fraud Act (C. 56:8-1 et seq.) or any other a consumer protection statute [or administrative rule], the conflicting statute [or rule] governs.

(d) If the law of this State in effect on the effective date of this [Act] applies to a transaction governed by this [Act], the following rules apply:


(1) A requirement that a term, waiver, notice, or disclaimer be in a writing is satisfied by a record.


(2) A requirement that a record or writing or a term be signed is satisfied by an authentication.


(3) A requirement that a term be conspicuous or the like is satisfied by a term that is conspicuous in accordance with this [Act].


(4) A requirement of consent or agreement to a term is satisfied by an action that manifests assent to a term in accordance with this [Act].
NJLRC Comment

[NEW SUBSECTION]:

In a retail transaction for a copy of a computer program, a term which has the effect of prohibiting a licensee from reverse engineering for interoperability or academic research is unenforceable to the extent those activities are not prohibited by other law.
NJLRC Comment

Subsection (b) - "Fundamental" public policy

UCITA 105(b) provides that if a contract violates a "fundamental public policy," it is unenforceable to the extent that it does so. This provision reflects current law as expressed in the Restatement (Second) of Contracts, except that the Restatement does not require a public policy to be "fundamental" in order to be the basis for invalidating or limiting the enforceability of a contract term. This Commission is of the view that the addition of the term "fundamental" to the Restatement language might unduly limit the applicability of this provision, thus it is recommended that it be deleted.

The Official Comment 3 to UCITA 105 consists of a lengthy discussion of the subject of public policy exceptions to the enforcement of contracts. The purpose of this section, according to the comment, is to "clarify the nature of the policies that have particular relevance to the subject matter governed by this Act." Other than adding this limiting language ("fundamental public policy") to the Restatement and general common law rule, the text of UCITA itself offers no insight into the nature of the particular policies that are deemed relevant to the Act's subject matter. The comment goes into this subject matter in great depth, however, announcing numerous principles to be followed in applying the section, most of which narrow its application. The comment states that "fundamental state policies are most commonly stated by the legislature," therefore, "in the absence of a legislative declaration of a particular policy, courts should "be even more reluctant to set aside the terms of the contract." To the contrary, the Restatement (Second) of Contracts expressly includes judicial decisions as a source of public policy. See Restatement (Second) of Contracts Section 178 (3)(a) and (b) (referencing the strength of public policy "as manifested by legislation or judicial decisions"). The statement is also made in the comment that because of "the national and international integration of the digital environment, courts should be reluctant to invalidate terms based on purely local policies." This particular statement seems to be clearly at odds with the earlier statement in the comment that fundamental state public policies are those expressed in state legislation, which is consummately "local." 

According to the comment, the public policies which are "most likely to be applicable to transactions within" UCITA, "are those relating to innovation, competition, and fair comment." All of these public policies are resolved in favor of enforcement of contract provisions, according to the comment: "In practice, enforcing private contracts is most often consistent with these policies." Agreed contract terms "should be presumed to be valid and a heavy burden of proof should be imposed on the party seeking to escape the terms of the agreement." These principles are extended explicitly in the comment to "mass market transactions that involve the use of standard form agreements." 

To the extent that the Official Comment suggests that scrutiny of contract terms on the basis of State-law-based public policies should be constrained more severely than is the case under current law, this Commission expressly disagrees with the Official Comment, and notes that the Official Comment has no support in the text of Section 105 itself. 

Subsection (c) - Applicability of consumer law

Subsection (c) of this Section defers to "consumer" statutes and administrative regulations of this State. However, the term "consumer" is defined more narrowly in UCITA than is the case in a number of provisions of New Jersey 's Consumer Fraud Act. See, e.g., Dreier Co., Inv. v. Unitronix Corp., 218 N.J.Super. 260, 272 (App. Div. 1986)(in a transaction for custom computer programming services and computer hardware); Hundred East Credit Corp. v. Eric Shuster Corp., 212 N.J. Super. 350 (App. Div. 1986). The purpose of this change is to make it clear that all of New Jersey's consumer laws and regulations continue to control over any contrary provision in UCITA, including those laws and regulations which define the class of protected parties more broadly than does UCITA. 

Subsection (d) - Records and authentication, conspicuousness and assent

Sub-subsection (d)(1) and (2) - Records and authentication

Sub-subsections (d)(1) and (2) validate the use of electronic records and signatures under current law when a transaction falls within the scope of UCITA. These provisions are effectively preempted by the recent enactment of Federal E-Sign; the local enactment of UETA will render them duplicative under State law. Compare UCITA 105(d)(1) and (2) with UETA 7(c) and (d). See also the discussion of UCITA 107 and UCITA 212 through 215.

Sub-subsections (d)(3) and (4) - Conspicuousness and assent

Sub-subsections (d)(3) and (4) supersede any existing laws which provide rules defining what is a conspicuous term in a transaction and what constitutes assent to a transaction. In conjunction with the introductory phrase in subsection (c), these provisions would expressly supersede any consumer protection laws or administrative rules which define conspicuousness or assent. Sub-subsections (d)(3) and (4), as well as the introductory language in subsection (c) which refers to these sub-subsections, should be deleted in order to make it clear that consumer laws and regulations continue to control on these issues.

New subsection - Reverse engineering for interoperability

The purpose of this additional subsection on interoperability is to prevent vendors from prohibiting by contract certain reverse engineering activities that are permitted under federal intellectual property law. Reverse engineering involves the disassembly or deconstruction of software or hardware in order to determine its workings. In general, reverse engineering is considered "fair use" under federal law and permitted under state trade secret laws if the product is obtained in the public marketplace. This language is supported by the American Committee for Interoperable Systems (ACIS), an organization that supports the interoperability of computer systems.

SECTION 107. LEGAL RECOGNITION OF ELECTRONIC RECORD AND AUTHENTICATION; USE OF ELECTRONIC AGENTS.

[DELETE ENTIRE SECTION]

NJLRC Comment

This provision validates the use of electronic records and signatures and the use of "electronic agents" (automated processes) in transactions. These rules are duplicative of those in the UETA, recently recommended by this Commission for immediate enactment. See Final Report on The Federal Electronic Signatures in Global and National Commerce Act and the Uniform Electronic Transactions Act (August 2000). Repetition of these rules in UCITA, in slightly different language without material differences in effect, is unnecessary and may lead to inconsistent results. Compare UCITA 107(a) with UETA 7(a); compare UCITA 107(b) with UETA 5(a); compare UCITA 107(c) with UETA 5; compare UCITA 107(d) with UETA 14.

SECTION 109. CHOICE OF LAW.

(a) Except as provided in this section, an agreement by parties to a transaction that any or all of their rights and obligations are to be determined by the law of this State or of another State or country is effective, whether or not the transaction bears a relation to the State or country designated. In the absence of such an effective agreement, their rights and obligations are determined, except as provided in subsection (e), by the law that would be selected by application of this State's conflict of laws principles.

(b) In a mass-market transaction, an agreement referred to in subsection (a) is not effective unless the State or country designated is either:


(1) the State or country in which the purchaser resides at the time the transaction becomes enforceable or within 30 days thereafter; or


(2) the State or country in which, under the contract between the parties, the goods, services, or other consideration flowing to the consumer are to be received or are used by the purchaser or a person designated by the purchaser.

(c) An agreement referred to in subsection (a) is not effective to the extent that the law of the State or country designated is contrary to a fundamental policy of the State or country whose law would otherwise govern.

(d) If the transaction does not bear a reasonable relation to any country other than the United States, an agreement referred to in subsection (a) is effective only if it designates the law of a State.

(e) In the absence of an enforceable agreement on choice of law, the law of the State of New Jersey applies to a transaction within the scope of this Act.

(a) The parties in their agreement may choose the applicable law. However, the choice is not enforceable in a consumer contract to the extent it would vary a rule that may not be varied by agreement under the law of the jurisdiction whose law would apply under subsections (b) and (c) in the absence of the agreement.
(b) In the absence of an enforceable agreement on choice of law, the following rules determine which jurisdiction’s law governs in all respects for purposes of contract law:


(1) An access contract or a contract providing for electronic delivery of a copy is governed by the law of the jurisdiction in which the licensor was located when the agreement was entered into.


(2) A consumer contract that requires delivery of a copy on a tangible medium is governed by the law of the jurisdiction in which the copy is or should have been delivered to the consumer.


(3) In all other cases, the contract is governed by the law of the jurisdiction having the most significant relationship to the transaction.

(c) In cases governed by subsection (b), if the jurisdiction whose law governs is outside the United States, the law of that jurisdiction governs only if it provides substantially similar protections and rights to a party not located in that jurisdiction as are provided under this [Act]. Otherwise, the law of the State that has the most significant relationship to the transaction governs.

(d) For purposes of this section, a party is located at its place of business if it has one place of business, at its chief executive office if it has more than one place of business, or at its place of incorporation or primary registration if it does not have a physical place of business. Otherwise, a party is located at its primary residence.

NJLRC Comment

The alternative choice of law provision proposed above is drawn from the most current draft of the revision of Article 1 of the Uniform Commercial Code. The approach taken by the most recent Article 1 draft is to recognize increased judicial acceptance of the ability of parties' to choose what jurisdiction's law applies to a transaction, but at the same time constrain those choices in mass-market transactions and in all transactions where the chosen jurisdiction is of a country other than the United States. Under this provision the choice of law in a mass-market transaction is unenforceable unless the chosen jurisdiction is that of the end-user's residence or that of a person designated by the end-user (as in the case of a gift). This limitation is consistent with other changes proposed by the Commission to preserve the applicability of local law in consumer and mass-market transactions. In non-consumer transactions only two limitations are proposed. First, an agreement on choice of law is ineffective to the extent that the law of the chosen jurisdiction is contrary to the fundamental policy of the State or country that would otherwise have jurisdiction. Second, the choice of a jurisdiction outside the United States is ineffective if the transaction does not bear a reasonable relationship to a jurisdiction outside the United States. This permits the parties in a non-consumer transaction to choose the law of any State in the United States, and if the transaction is international, to choose the law of any nation in the world.

SECTION 110. CONTRACTUAL CHOICE OF FORUM.

(a) The parties in their agreement may choose an exclusive judicial forum unless the choice is unreasonable and unjust.

(b) A judicial forum specified in an agreement is not exclusive unless the agreement expressly so provides.

(c)  A term choosing an exclusive judicial forum is not enforceable in a mass-market transaction. 

NJLRC Comment

Choice of forum clauses have been given more favorable treatment judicial treatment in recent years under common law principles, and appropriately so in business-to-business and commercial transactions. Their impact in consumer and mass-market transactions is less salutary, where they can have the effect of depriving a consumer of a readily-accessible judicial form. In Carnival Cruise Lines, Inc. v. Shute, 111 S.Ct. 1522 (1991) the U.S. Supreme Court, construing federal maritime statutes, gave effect to an exclusive choice of forum clause printed on the back of a luxury cruise ticket in a personal injury action. A recent New Jersey Appellate Division opinion, Caspi v. The Microsoft Network, L.L.C. et. al., ___ N.J. Super. ___ (App. Div. 1999), followed the Carnival Cruise approach in a case involving consumer customers of an on-line information network headquartered in Washington State. The New Jersey plaintiffs in Caspi were deprived of a local forum under a standard form contract clause requiring that suit be brought in the home State and county of the defendant Microsoft Network. The action was brought by named New Jersey plaintiffs with claims common to potentially millions of class members. The virtual certainty that there were large numbers of class members in every State mitigated any argument of the individual named plaintiffs that a non-local forum was inconvenient, given that litigation in any particular forum would be inconvenient to the vast majority of class members not resident in that jurisdiction.

UCITA 110 recognizes that contract terms which specify an exclusive judicial forum have the potential for abuse, providing in subsection (a) that they are not enforceable if they are "unreasonable and unjust." New subsection (c) proposed by the Commission prohibits their enforcement in all mass-market transactions, where they are most likely to have an unfair or unjust result by requiring consumers to bring their claims in a remote judicial forum. 

SECTION 201. FORMAL REQUIREMENTS

[DELETE ENTIRE SECTION]

NJLRC Comment

The subject of formal requirements in transactions has been the subject of sustained study by this Commission. The Commission's recommendations for revision of the State's general Statute of Frauds recommended that its scope be significantly narrowed and its remaining provisions be revised to be consistent with modern conceptions of the nature of transactions. Eliminating the equivalent provisions in this proposal is consistent with the Commission's previous work and with the enactment of those recommendations by the Legislature in 1995, see L.1995, c.360. In suggesting that this provision be deleted, the Commission is aware that Statute of Frauds requirements can operate as a form of consumer protection in certain transactions; however, the scope of UCITA 201 is limited to transactions in excess of $5,000, an amount which would eliminate most consumer transactions from the effect of the provision.

SECTION 212. EFFICACY AND COMMERCIAL REASONABLENESS OF ATTRIBUTION PROCEDURE. 

In determining the efficacy of an attribution procedure, The efficacy, including the commercial reasonableness, of an attribution procedure is determined by the court. In making this determination, the following rules apply:
(1) An attribution procedure established by law is effective for transactions within the coverage of the statute or rule.

(2) Except as otherwise provided in paragraph (1), The commercial reasonableness and effectiveness of an attribution procedure is determined in light of the purposes of the procedure and the commercial circumstances at the time the parties agreed to or adopted the procedure.

(3) An attribution procedure may use any security device or method that is commercially reasonable under the circumstances.

NJLRC Comment

References to determination of the efficacy of an attribution by the court are deleted. Whether such a determination is an issue of law for the court or an issue of fact for the jury is determined, as a matter of constitutional law, according to the circumstances presented in a particular case. Note that the related provision Section 213 Determining Attribution, is suggested for deletion in favor of the similar provision in the Uniform Electronic Transactions Act. See further discussion under Section 213.

SECTION 213. DETERMINING ATTRIBUTION.

[DELETE ENTIRE SECTION]

NJLRC Comment

This provision is duplicative of UETA 9 and 10, which provides similar rules for determining attribution in slightly different language.

SECTION 214. ELECTRONIC ERROR: CONSUMER DEFENSES. 
[DELETE ENTIRE SECTION]

NJLRC Comment

This section is concerned with errors in automated transactions. It provides a special rule for consumer transactions in which an error occurs. This provision is duplicative of UETA 10 which provides a similar rule but is not limited to consumer transactions.

SECTION 215. ELECTRONIC MESSAGE: WHEN EFFECTIVE; EFFECT OF ACKNOWLEDGMENT. 

[DELETE ENTIRE SECTION]

NJLRC Comment

This section is duplicative of the provisions of UETA 15. Compare UCITA 215(a) with UCITA 15(e); compare UCITA 215(b) with UETA 15(f).

SECTION 216. IDEA OR INFORMATION SUBMISSION.

[DELETE ENTIRE SECTION]

NJLRC Comment

This provision was added to UCITA at the August 2000 Annual Meeting of NCCUSL. The same industries which negotiated an exclusion from the scope of UCITA (the motion picture and music industries) negotiated the inclusion of this provision, which effectively gives these industries immunity from litigation over the submission of ideas for development. This provision has no relationship to any other provisions of UCITA, and appears to have been included in UCITA in order to obtain its passage through the Legislature "on the coat tails" of UCITA. This provision should be considered separately by the Legislature on its merits.

SECTION 502. TITLE TO COPY.

(a) In a license:


(1) title to a copy is determined by the license, except that in a mass-market transaction (A) if the transaction consists of a transfer of a copy for a single payment and for an unlimited period of time, the transaction constitutes the transfer of title to the copy; and (B) notwithstanding any other provision of this Act concerning the manifestation of assent to a transaction, a term in such a transaction which limits the time period of the license to less than an unlimited period of time must be conspicuous and must be available for review before the person becomes obligated to pay or begins its performance;

...

...

NJLRC Comment

Section 502 is one of most controversial provisions in UCITA; it contains rules governing transactions which involve the "transfer of title to a copy." Section 502 is also one of the core provisions of UCITA, because it expresses the central view of the Act that computer information transactions are, at the election of the vendor, a limited license the incidents of which the vendor controls almost completely.

Section 502 is controversial in part because of its interface with federal copyright law, which affords important rights to the purchaser of a copy of a copyrighted work under the "first sale" doctrine if the transaction involves the "transfer of title" to the copy. Under federal copyright law, if a transaction involves a "first sale," the licensor cannot restrict further transfers of the copy, either by lending or re-sale. It is by virtue of this provision of the Copyright Act that a purchaser of a book has the right to read the book and then lend or sell the book to another party. Note that the first sale doctrine does not make it lawful for the transferee in such a transaction to duplicate the copy, it only validates the purchaser's right to re-sell, lend or give away the copy. Federal law does not, however, define what form of transaction constitutes the transfer of title to a copy. UCITA 502 supplies a default rule: "title to a copy is determined by the license." The Official Comment to this section makes it clear that unless the license agreement affirmatively provides that the transaction involves the transfer of title to a copy, no transfer of title takes place: "If the agreement does not provide for a transfer [of] title to a copy, title to that copy remains in the transferor." Section 502, Official Comment 2. Thus, in a transaction under UCITA, if the vendor is silent and proffers no term concerning the transfer of title, the default rule of Section 502 applies and the transaction does not constitute the transfer of title to a copy. If the vendor is not silent, and affirmatively provides in a term that the transaction constitutes a limited license, Section 502 likewise supports the vendor's characterization of the transaction as a limited license rather than a sale. At least in mass-market transactions involving ordinary goods, a result that restricts the right of an end-user to sell, lend or re-convey purchased material is likely to be contrary to the ordinary expectations of a consumer or mass-market end-user.

UCITA responds to the issue of end-user expectations concerning the nature of a transaction in other provisions, both in the provisions concerning assent to the terms of a mass-market license (Section 209) and in the provisions which specifically concern the transfer of a contractual interest (Section 503). The general rule expressed in Section 209 is that a term in a mass-market license which is not accessible prior to the consummation of the transaction is not enforceable unless the licensee accepts the term by "manifesting assent" as defined in Section 112. The licensee has a right to return the item if the term is not acceptable. In general, this means that the term is enforceable if the licensee retains and uses the purchased item. While this approach is acceptable for some ancillary terms in a transaction, it is undesirable when the term in question goes to the very nature of the entire transaction. This is especially so when the legal result of a transaction falling within the scope of UCITA may be different from the legal result of a transaction which looks identical from the point of view of the ordinary consumer. 

For example, assume that a consumer purchases a boxed, shrink-wrapped copy of a home accounting software program which contains no terms on the outside of the box that would limit the transaction to a limited license as opposed to a transfer of title to a copy. Under UCITA, a term in a document contained inside the box would be enforceable provided it was "conspicuous" within the text of the document itself, including a term which limited the transaction to a license rather than a transfer of title to a copy. Under UCITA's default rules if the transaction is effectively characterized as a license rather than a sale, the purchasers right to lend or re-convey the item is subject to scrutiny under Section 503(1)(b), which provides that a party's contractual interest may be transferred unless the transfer "materially increases the burden or risk imposed on the other party, or materially impair[s] the other party's property or its likelihood or expectation of obtaining return performance. 

The Official Comment to this provision describes the effect of this provision in "mass-market" transactions:

Mass market licenses may present a different context. Transfer of the license will frequently not materially increase the burden or risk imposed on the other party. Even though a mass-market licensee may or may not be an owner of a copy, a transfer complying with Section 117 of the Copyright Act, which allows an owner of a copy to transfer that copy so long as it transfers or destroys all copies in its possession, will often be permissible in the absence of contractual restrictions. Thus, if a consumer licensee transfers his license for word processing software to another consumer and keeps no copy, there may be no impairment under this section. In other cases, however, a transfer may impair the licensor's interests. For example, if a mass market license for income tax reporting software includes a promise by the licensor to indemnify the licensee against IRS penalties incurred because of any defects in the software calculations, repeated transfers of the license multiple times during a tax preparation season may increase the licensor's burden or risk. A transfer of a license along with a single copy by a licensee that retains other copies subject to the same license may also have an adverse impact (in addition to being a copyright infringement).

UCITA Section 503, Official Comment par. 3 (March 2000).

This is contrary to the result under current law when a consumer purchases a book, a videotape or a music CD or any other product which embodies copyrighted material; the consumer has the right under federal law to lend or re-convey the item provided no copy of the item is kept.

With respect to the right to return an item when the hidden terms are unacceptable, it should be noted that although a purchaser may have a legal right under these UCITA provisions to return an item if an undisclosed term is unacceptable, the Act does not take into account the many practical constraints on the exercise of that right in consumer transactions. For example, the Act is silent on the obligations which these provisions place on retail sellers whose customers are seeking to return items; these sellers may have no more knowledge of the contents of the terms within shrink-wrapped boxes than do the customers. The Act does not address the issue of whether an intermediate retail seller has an obligation to accept returns under this provision. Neither does UCITA address the additional issues of practical remedies for a consumer who may have difficulty obtaining a refund. Note, for example, that under UCITA 110 a choice of forum provision which requires a consumer to bring suit in a distant forum is enforceable.

If a transaction involving the transfer of a copy does not result in a transfer of title to the copy, it probably constitutes the transfer of a contractual interest only (unless it involves transfer of ownership of informational rights under UCITA 501), and is dealt with under UCITA 503 through 508. UCITA 503(4) provides that "a term that prohibits transfer of a contractual interest under a mass-market license by the licensee must be conspicuous."  Thus, any limits that a licensor places on the transfer of a mass-market licensee's contractual interest must be "conspicuous" within the meaning of UCITA 102(a)(14)("...so written, displayed, or presented that a reasonable person against which it is to operate ought to have noticed it....). However, the UCITA definition of conspicuousness does not require presentation of the limitation prior to the consummation of the transaction. In other words, a consumer purchasing boxed, shrink-wrapped software containing no external notice that the licensor was limiting the transaction to a two-year use license would be bound by the two-year limitation even if it was only accessible after the software has been purchased and the box opened; it is sufficiently "conspicuous" under UCITA for the limitation to be conspicuous within the four corners of the "license agreement" contained in the box.

Furthermore, the return provisions do not appear to address the situation in which the vendor is silent on the issue of the nature of the transaction, thus making the default rule applicable. Under the default rule of Section 502, in the absence of a license term the transaction does not constitute the transfer of title to a copy, and thus the transaction is not a first sale under federal copyright law.

The effect of shrink-wrap licenses on the right to lend or otherwise transfer copies of copyrighted works is one of the concerns expressed by the organizations representing libraries; the exclusion of transactions involving libraries from the provisions of UCITA would solve the problems presented particularly by this section in transactions involving those institutions. In addition, excluding transactions which involve both goods and computer information from the provisions of UCITA would remove many consumer and mass-market transactions from the effect of this provision. However, the above amendments would not address the remaining category of consumer and mass-market transactions which may not be transactions in goods, such as purchases of software and other "computer information" products electronically. 

The opponents of UCITA characterize this provision as an attempt to evade the provisions of the federal Copyright Act, which ultimately control what constitutes the transfer of title to a copy of a copyrighted work; the drafters of UCITA present it as a codification of state law contract principles which permit a licensor to control by way of contract whether the transaction involves the transfer of title to a copy or a limited license. The Commission has serious doubts as to whether a State law enactment can have the effect of wholesale re-characterization of transactions in such a way as to undermine the federal policy expressed in the first-sale doctrine, and believes that the issue is ultimately one controlled by federal law. Nevertheless, the issue is not free from doubt and thus it is appropriate to address at least some of the expressed concerns about the effect of this provision by amendment. The language proposed above provides a default rule for mass-market transactions which involve a single payment for an unlimited period of time. This is the type of transaction in which an ordinary end-user would be likely to assume that a transfer of title to a copy had taken place. The language proposed above also provides that if the vendor limits the term of the license to less than an unlimited period of time, the term containing the limitation must be presented and assented to at the beginning of the transaction.

SECTION 815. RIGHT TO POSSESSION AND TO PREVENT USE.

(a) Upon cancellation of a license, the licensor has the right to:


(1) possession of all copies of the licensed information in the possession or control of the licensee and any other materials pertaining to that information which by contract were to be returned or delivered by the licensee to the licensor; and


(2) prevent the continued exercise of contractual and informational rights in the licensed information under the license.

(b) Except as otherwise provided in Section 814, a licensor may exercise its rights under subsection (a) without judicial process only if this can be done:

(1) without a breach of the peace;

(2) without a foreseeable risk of personal injury or significant physical damage to information or property other than the licensed information; and 

(3) in accordance with Section 816.

(c) (b) In a judicial proceeding, the court may enjoin a licensee in breach of contract from continued use of the information and informational rights and may order that the licensor or a judicial officer take the steps described in Section 618.

(d) (c) A party has a right to an expedited judicial hearing on a request for prejudgment relief to enforce or protect its rights under this section.

(e) (d) The right to possession under this section is not available to the extent that the information, before breach of the license and in the ordinary course of performance under the license, was so altered or commingled that the information is no longer identifiable or separable.

(f) (e) A licensee that provides information to a licensor subject to contractual use restrictions has the rights and is subject to the limitations of a licensor under this section with respect to the information it provides.

NJLRC Comment

The amendments above eliminate the reference to the exercise of remedies without judicial process and delete references to Section 816 concerning electronic self-help. See the NJLRC Comment to Section 816 for further discussion of self-help remedies. With these deletions, the section takes no position on the kinds of self-help permitted by common law, if any. The provisions in this section which expressly provide for injunctions and pre-judgment relief should provide sufficient avenues for redress of contractual breach.

Section 816. LIMITATIONS ON ELECTRONIC SELF-HELP.

[DELETE ENTIRE SECTION]

NJLRC Comment

"Self-help," in the context of computer information transactions, refers to a licensor's use of electronic means to control, terminate or impair the use of computer information, including a computer software program. It is parallel in concept to the self-help repossession of goods in which a party has a security interest under Article 9 of the UCC. "Self-help" devices enable the vendor of computer software or a computer system to maintain control over the use of the system in the event of a dispute with the purchaser of the product or system.

In a computer information transaction, self-help may be undertaken in a variety of ways, the two most-recognized being the insertion of "logic bombs" in software code, and the use of certain kinds of "secret access" to a computer systems. The insertion of a "logic bomb" in a computer system or software product typically entails the insertion of software code that terminates or impairs the use of the product after a certain period of time or a certain number of uses unless certain additional information, known only to the vendor, is used to counteract the "logic bomb." The use of "secret access" to a computer system may include the reservation of certain passwords or other means of access by the vendor, who can thereby continue to gain access to a system and control its usability, to the vendor's advantage in the event of a dispute with the purchaser.

The use of these types of remedies in computer information transactions has been extremely controversial under current law. The traditional limitation on self-help repossession (at common law and under UCC Article 9) is that it must be exercised without a "breach of the peace." This concept does not readily map to computer transactions, where physical control over the use of the disputed object can be accomplished without the kind of physical confrontation or breaking and entering types of behavior that might be necessary to obtain control over an automobile, the typical object of a self-help repossession under UCC Article 9. It has been argued, however, that the kind of harm that may ensue from the unilateral impairment of a computer system can be every bit as harmful, and potentially much more so, as the breaking and entry into a garage on private property to recover a car. Moreover, either of these methods of self-help may violate federal and state computer crime laws which criminalize unauthorized access to computers and the use of computer viruses and other software mechanisms to interfere with the use of a computer or a computer system. See, e.g., N.J.S. 2A:38A-1 to -6 (civil liability for damage to computers, computer systems and computer programs); N.J.S. 2C:20-23 to -34 (criminalizes damage, alteration, destruction or unauthorized access to computers or computer information).

A recent law review article surveyed the existing statutory law which might be applied to self-help in computer transactions and analyzed the current case law. It was pointed out particularly how certain uses of self-help may violate federal and state anti-tampering laws which prohibit the dissemination of harmful software code and programs as well as unauthorized access to computer systems. Indeed, in a number of such cases the users of such remedies have been charged and prosecuted under those laws. See Comment, Electronic Self-Help Repossession and You: A Computer Software Vendor's Guide to Staying Out of Jail, 48 Emory L.J. 1477,  (Fall 1999). In addition, courts have imposed large penalties on vendors who have exercised self-help remedies or threatened to exercise them. The Comment states that only one case to date has found the exercise of self-help to be valid. See American Computer Trust Leasing v. Jack Farrell Implement Co., 763 F. Supp. 1473 (D. Minn. 1991), aff'd on other grounds sub nom. American Computer Trust Leasing v. Boerboom International, Inc., 967 F.2d 1208 (8th Cir. 1992).

UCITA 815, entitled "Right to Possession and to Prevent Use," validates the use of self-help remedies in computer information transactions, provided that they are undertaken "without a breach of the peace," and "without a foreseeable risk of personal injury or significant physical damage to information or property other than the licensed information," and provided that they comply with UCITA 816. UCITA 816 sets forth the requirements for the use of self-help and limitations upon its use, including the requirement that a provision authorizing its use be negotiated and requiring that certain notices be given before it is actually used. 

The proponents of UCITA argue that this provision is preferable to existing law, because it provides clarity, and so severely restricts the use of the remedy that it is unlikely to be misused. Despite these arguments this provisions has been opposed by software users, from large businesses to consumer groups. Consumer opposition to the provision in the version of UCITA approved by the National Conference in 1999 resulted in the approval of the current version at the 2000 Annual Meeting. The current version excepts mass-market transactions. 

Business users continue to object to this provision. One argument being made is that as a technical matter, the insertion of "logic bombs" and other such code in computer programs is a threat regardless of whether the code is ever used by the vendor to remedy a breach; the mere existence of such code represents a security hazard which may be exploited by hackers to control or damage the computer systems of users. On this basis, it is argued, the use of this type of remedy should be affirmatively prohibited rather than validated.

Elimination of this provision strikes a balance between those who seek a blanket prohibition of the practice entirely and those who would validate the use of these devices even in a limited form. Elimination of the provision leaves the development of these remedies to the common law, subject to existing civil and criminal statutes which constrain computer tampering.

� The text of the deleted provision:


SECTION 107. LEGAL RECOGNITION OF ELECTRONIC RECORD AND AUTHENTICATION; USE OF ELECTRONIC AGENTS.


	(a) A record or authentication may not be denied legal effect or enforceability solely because it is in electronic form.


	(b) This [Act] does not require that a record or an authentication be generated, stored, sent, received, or otherwise processed by electronic means or in electronic form.


	(c) In any transaction, a person may establish requirements regarding the type of authentication or record acceptable to it.


	(d) A person that uses its own electronic agent for authentication, performance, or agreement, including manifestation of assent, is bound by the operations of the electronic agent, even if no individual was aware of or reviewed the agent's operations or the results of the operations.


� The text of the deleted provision:


SECTION 201. FORMAL REQUIREMENTS.


	(a) Except as otherwise provided in this section, a contract requiring payment of a contract fee of $5,000 or more is not enforceable by way of action or defense unless:


		(1) the party against which enforcement is sought authenticated a record sufficient to indicate that a contract has been formed and which reasonably identifies the copy or subject matter to which the contract refers; or


		(2) the agreement is a license for an agreed duration of one year or less or which may be terminated at will by the party against which the contract is asserted.


	(b) A record is sufficient under subsection (a) even if it omits or incorrectly states a term, but the contract is not enforceable under that subsection beyond the number of copies or subject matter shown in the record.


	(c) A contract that does not satisfy the requirements of subsection (a) is nevertheless enforceable under that subsection if:


		(1) a performance was tendered or the information was made available by one party and the tender was accepted or the information accessed by the other; or


		(2) the party against which enforcement is sought admits in court, by pleading or by testimony or otherwise under oath, facts sufficient to indicate a contract has been made, but the agreement is not enforceable under this paragraph beyond the number of copies or the subject matter admitted.


	(d) Between merchants, if, within a reasonable time, a record in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents, the record satisfies subsection (a) against the party receiving it unless notice of objection to its contents is given in a record within 10 days after the confirming record is received.


(e) An agreement that the requirements of this section need not be satisfied as to future transactions is effective if evidenced in a record authenticated by the person against which enforcement is sought.


	(f) A transaction within the scope of this [Act] is not subject to a statute of frauds contained in another law of this State.


� The text of the deleted provision:


(a) An electronic authentication, display, message, record, or performance is attributed to a person if it was the act of the person or its electronic agent, or if the person is bound by it under agency or other law. The party relying on attribution of an electronic authentication, display, message, record, or performance to another person has the burden of establishing attribution.


(b) The act of a person may be shown in any manner, including a showing of the efficacy of an attribution procedure that was agreed to or adopted by the parties or established by law.


(c) The effect of an electronic act attributed to a person under subsection (a) is determined from the context at the time of its creation, execution, or adoption, including the parties’ agreement, if any, or otherwise as provided by law.


(d) If an attribution procedure exists to detect errors or changes in an electronic authentication, display, message, record, or performance, and was agreed to or adopted by the parties or established by law, and one party conformed to the procedure but the other party did not, and the nonconforming party would have detected the change or error had that party also conformed, the effect of noncompliance is determined by the agreement but, in the absence of agreement, the conforming party may avoid the effect of the error or change.


� The text of the deleted provision:


SECTION 214. ELECTRONIC ERROR: CONSUMER DEFENSES.


	(a) In this section, "electronic error" means an error in an electronic message created by a consumer using an information processing system if a reasonable method to detect and correct or avoid the error was not provided.


	(b) In an automated transaction, a consumer is not bound by an electronic message that the consumer did not intend and which was caused by an electronic error, if the consumer:


		(1) promptly on learning of the error:


			(A) notifies the other party of the error; and


			(B) causes delivery to the other party or, pursuant to reasonable instructions received from the other party, delivers to another person or destroys all copies of the information; and


		(2) has not used, or received any benefit or value from, the information or caused the information or benefit to be made available to a third party.


	(c) If subsection (b) does not apply, the effect of an electronic error is determined by other law.


� The text of the deleted provision:


(a) Receipt of an electronic message is effective when received even if no individual is aware of its receipt.


(b) Receipt of an electronic acknowledgment of an electronic message establishes that the message was received but by itself does not establish that the content sent corresponds to the content received.


� The text of the deleted provision:


SECTION 216. IDEA OR INFORMATION SUBMISSION.


	(a) The following rules apply to a submission of an idea or information for the creation, development, or enhancement of computer information which is not made pursuant to an existing agreement requiring the submission:


		(1) A contract is not formed and is not implied from the mere receipt of an unsolicited submission.


		(2) Engaging in a business, trade, or industry that by custom or practice regularly acquires ideas is not in itself an express or implied solicitation of the information.


		(3) If the recipient seasonably notifies the person making the submission that the recipient maintains a procedure to receive and review submissions, a contract is formed only if:


			(A) the submission is made and a contract accepted pursuant to that procedure; or


			(B) the recipient expressly agrees to terms concerning the submission.


	(b) An agreement to disclose an idea creates a contract enforceable against the receiving party only if the idea as disclosed is confidential, concrete, and novel to the business, trade, or industry or the party receiving the disclosure otherwise expressly agreed.


� The text of the deleted provision:


SECTION 816.  LIMITATIONS ON ELECTRONIC SELF-HELP.


	(a)  In this section, "electronic self-help" means the use of electronic means to exercise a licensor's rights under Section 815(b).       


	(b)  On cancellation of a license, electronic self-help is not permitted, except as provided in this section.  Electronic self-help is prohibited in mass-market transactions.


	(c)  A If the parties agree to permit electronic self-help, a licensee shall separately manifest assent to a term authorizing use of electronic self-help.  The term must:   


		(1) provide for notice of exercise as provided in subsection (d);   


		(2) state the name of the person designated by the licensee to which notice of exercise must be given and the manner in which notice must be given and place to which notice must be sent to that person; and   


		(3) provide a simple procedure for the licensee to change the designated person or place.


	(d)  Before resorting to electronic self-help authorized by a term of the license, the licensor shall give notice in a record to the person designated by the licensee stating:   


		(1) that the licensor intends to resort to electronic self-help as a remedy on or after 15 days following receipt by the licensee of the notice;   


		(2) the nature of the claimed breach that entitles the licensor to resort to self-help; and   


		(3) the name, title, and address, including direct telephone number, facsimile number, or e-mail address, to which the licensee may communicate concerning the claimed breach.


	(e)  A licensee may recover direct and incidental damages caused by wrongful use of electronic self-help.  The licensee may also recover consequential damages for wrongful use of electronic self-help, whether or not those damages are excluded by the terms of the license, if:   


		(1) within the period specified in subsection (d)(1), the licensee gives notice to the licensor's designated person describing in good faith the general nature and magnitude of damages;   


		(2) the licensor has reason to know the damages of the type described in subsection (f) may result from the wrongful use of electronic self-help; or   


		(3) the licensor does not provide the notice required in subsection (d).


	(f)  Even if the licensor complies with subsections (c) and (d), electronic self-help may not be used if the licensor has reason to know that its use will result in substantial injury or harm to the public health or safety or grave harm to the public interest substantially affecting third persons not involved in the dispute.


	(g)  A court of competent jurisdiction of this State shall give prompt consideration to a petition for injunctive relief and may enjoin, temporarily or permanently, the licensor from exercising electronic self-help even if authorized by a license term or enjoin the licensee from misappropriation or misuse of computer information, as may be appropriate, upon consideration of the following:   


		(1) grave harm of the kinds stated in subsection (f), or the threat thereof, whether or not the licensor has reason to know of those circumstances;   


		(2) irreparable harm or threat of irreparable harm to the licensee or licensor;   


		(3) that the party seeking the relief is more likely than not to succeed under its claim when it is finally adjudicated;   


		(4) that all of the conditions to entitle a person to the relief under the laws of this State have been fulfilled; and   


		(5) that the party that may be adversely affected is adequately protected against loss, including a loss because of misappropriation or misuse of computer information, that it may suffer because the relief is granted under this [Act].


	(h)  Before breach of contract, rights or obligations under this section may not be waived or varied by an agreement, but the parties may prohibit use of electronic self-help, and the parties, in the term referred to in subsection (c), may specify additional provisions more favorable to the licensee.


	(i)  This section does not apply if the licensor obtains possession of a copy without a breach of the peace and the electronic self-help is used solely with respect to that copy.
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